
 

 

December 1, 2022 

Dr. Vincent Olatunji 
National Commissioner of the Nigeria Data Protection Bureau 
No. 5, Donau Crescent, 
off Amazon Street, 
Maitama, Abuja, 
Nigeria 
 
 

Re: GDA Comments on Cross-Border Aspects of the Nigerian Data Protection Bill 
 
Dear Commissioner Olatunji, 
 
The Global Data Alliance1 thanks the Nigeria Data Protection Bureau for the opportunity to provide comments 
on Nigeria’s draft Data Protection Bill.  
 
I. Introduction 
 
The Global Data Alliance is a cross-industry coalition of companies, operating around the world, that are 
committed to high standards of data privacy and security and that rely on the ability to transfer data responsibly 
across borders to create jobs and make local industries more competitive. The Global Data Alliance develops 
studies and on the cross-border aspects of data privacy, cybersecurity, and other legislative or regulatory 
proposals. For the present time, we identify several recent GDA publications, including: the GDA Cross-Border 
Data Policy Principles,2 the GDA Report on Data Transfers and Sustainable Economic Development,3 and the 
GDA Position Paper on Data Transfers and Data Localization Measures.4  
 
Global Data Alliance members, which include enterprises with operations and personnel in Nigeria and across 
Africa, work to advance policies that promote the responsible handling of data without imposing unnecessary 
data localization mandates or restrictions on data transfers. Alliance members are active across many sectors 
including the agriculture,5 automotive,6 clean energy,7 finance,8 healthcare and medical technology,9 
logistics,10 media,11 pharmaceutical,12 software, semiconductor, and telecommunications sectors.13 
Enterprises of all sizes and across sectors thrive in an environment of digital trust, involving both robust 
standards of data privacy and security, as well as the ability to responsibly transfer data across borders to 
design, create, and export new products and services; to enhance business processes and increase 
productivity; to reach new customers; and to engage in research, development, and innovation. 
 
II. Discussion 
 
Below we summarize and comment on several aspects of the data transfer provisions (Articles 43 – 45) in the 
draft Bill.  
 
• Broad Restrictions on Data Transfers:  Article 43(1) prohibits data controllers or data processors from 

“transfer[ring] personal data from Nigeria to another country unless— (a) the recipient of the personal data 
is subject to a law, binding corporate rules, contractual clauses, code of conduct or certification mechanism 
that affords an adequate level of protection with respect to the personal data in accordance with section 
44; or (b) one of the conditions set forth in section 45 applies.”  
 

• Adequacy Determinations & Standard Contractual Clauses: Article 44(1) defines an “adequate” level 
of protection as one that “upholds principles that are substantially similar to the conditions for processing 
of the personal data provided for in this Act, including in relation to the onward transfer of personal data 
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to other countries.” Article 44(4) states that the Commission may designate a “country, region…, or sector” 
or “standard contractual clauses” as “affording or as not affording an adequate level of protection.” 
 

• Binding Corporate Rules, Codes of Conduct, Certification Mechanisms: Article 44(5) provides as 
follows: “The Commission may approve binding corporate rules, codes of conduct or certification 
mechanisms proposed to it by a data controller, where the Commission determines that the aforesaid 
meets the adequacy requirements of subsection (1).”  
 

• Other Bases for Transfer: Article 45 states that – “in the absence of adequacy of protection under Article 
44” – data may be transferred only if: (a) the data subject has given consent; (b) the processing is 
necessary to the performance of a contract to which the data subject is a party; (c) to take steps requested 
by the data subject prior to entering into a contract; (d) the transfer is necessary to a contract in the interest 
of the data subject; or (e) transfer is for the benefit of the data subject, who would approve the transfer if 
he/she could do so. 

 
We offer the following general recommendations:  
 
• Clarify that – in the Absence of an Adequacy Determination – Transfers Are Legally Permitted on 

the Basis of Appropriate Safeguards:  As drafted, Article 43(1) and Article 44(1) could be misinterpreted 
to impose a strict rule prohibiting data transfers unless Nigeria has issued a formal adequacy 
determination under Article 43(1) or meets the terms of Article 45. In other words, the safeguard 
mechanisms (such as standard contractual clauses (SCCs) or binding corporate rules (BCRs)) could be 
misunderstood to be legally operative with respect to a small number of countries that had received a 
formal adequacy determination from Nigeria.  
 
This would represent a much more restrictive approach to data transfers than that adopted by the EU, 
Japan, Korea, China, Argentina, Brazil, Canada, the United States, and other countries. It would also 
seem to render SCCs and BCRs redundant of the Commission’s formal adequacy determination. Finally, 
it could create significant commercial and operational risks for government authorities, enterprises, and 
persons in Nigeria that would find themselves legally prohibited from communicating or engaging in 
commercial transactions with counterparts in most foreign countries.  
 
Assuming that this restrictive interpretation of the Bill does not algin with Nigeria’s intent, we would 
recommend clarifying the relevant textual provisions to more closely align with Article 46 of the EU’s 
General Data Protection Regulation and similar measures in other countries. These measures make clear 
that, in the absence of an adequacy determination, a controller or processor may transfer personal data 
to a third country or international organization on the basis of appropriate safeguards, such as SCCs and 
BCRs. 
 
 

• Ensure that All Internationally Accepted Data Transfer Mechanisms are Available under the Bill: 
The GDA welcomes the inclusion of references to standard contractual clauses (SCCs), binding corporate 
rules (BCRs), and other transfer mechanisms in the Bill. Nevertheless, we observe that the Bill does not 
reference certain mechanisms that are widely accepted in prevailing international practice. We would 
recommend that the Nigeria provide a more complete list of such transfer mechanisms. This full list would 
include those mechanisms identified in GDPR Art. 46 – namely (a) legally binding and enforceable 
instruments between public authorities or bodies; (b) BCRs; (c) SCCs; (d) standard data protection 
clauses; (e) codes of conduct; and (f) certification mechanisms. We also urge Nigeria to provide a catch-
all category of data transfer interoperability mechanisms that conform to the OECD Privacy Guidelines 
and the recently launched Global Privacy Rules Forum.   

 
• Reflect Prevailing International Norms regarding Derogations for Specific Situations: Article 45 

appear to correspond broadly to other countries’ privacy laws that detail derogations for specific situations, 
such as those found in GDPR Art. 49. We observe, however, that Article 45 does not reflect several 
important situations that may justify a derogation from data transfer restrictions. We recommend that 
Article 45 be revised to include situations in which: (a) the transfer is necessary for important reasons of 
public interest; (b) the transfer is necessary for the establishment, exercise or defense of legal claims; (c) 
the transfer is necessary in order to protect the vital interests of the data subject or of other persons, 
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where the data subject is physically or legally incapable of giving consent; (d) the transfer is made from a 
informational register intended to provide information to the public and which is open to consultation either 
by the public in general or by any person who can demonstrate a legitimate interest; or (e) other cases in 
which a transfer is not repetitive, concerns only a limited number of data subjects, is necessary for the 
purposes of compelling legitimate interests pursued by the controller which are not overridden by the 
interests or rights and freedoms of the data subject, subject to the assessment of relevant circumstances 
and safeguards. 

 
• Specify a Grace Period for the Data Transfer Provisions: Several of the data transfer provisions – 

including those relating to SCCs – foresee that the Commission will issue guidelines, rules, or other 
approvals for the listed safeguards. We respectfully submit that the effective date of any restrictions on 
data transfers should be postponed until at least 24 months after the Commission has issued the final 
guidelines, rules, or other formal approvals. If the Bill prohibits data transfers without reasonable 
safeguards being in place, Nigerian authorities, enterprises, and persons could find themselves legally 
prohibited – without any recourse – from communicating or engaging in commercial transactions with 
counterparts in most foreign countries.  

 
  
We thank you again for the opportunity to provide these comments, and we welcome your consideration of 
them. Please do not hesitate to reach out with any specific questions or comments.  We look forward to hearing 
from you.  
 
Sincerely yours,  
 
  
Joseph P. Whitlock  
Executive Director  
Global Data Alliance 

 
1 Global Data Alliance members are headquartered across the globe and are active in the advanced manufacturing, 
aerospace, automotive, electronics, entertainment, financial and payment services, health, consumer goods, supply 
chain, and telecommunications sectors, among others. BSA | The Software Alliance administers the Global Data 
Alliance. For more information, please see www.globaldataalliance.org  

2 Global Data Alliance, Cross-Border Data Policy Principles (2021), https://globaldataalliance.org/wp-
content/uploads/2021/07/03022021gdacrossborderdatapolicyprinciples.pdf 
3 Global Data Alliance, Cross-Border Data Transfers & Sustainable Economic Development (2020), 
https://globaldataalliance.org/wp-content/uploads/2021/07/05062021econdevelopments1.pdf  
4 Global Data Alliance, Cross-Border Data Transfers & Data Localization Measures (2020), 
https://globaldataalliance.org/wp-content/uploads/2021/07/02112020GDAcrossborderdata.pdf 
5 Global Data Alliance, GDA Website – Agriculture (2022), at: https://globaldataalliance.org/sectors/agriculture/  
6 Global Data Alliance, GDA Website – Automotive (2022), at: https://globaldataalliance.org/sectors/automotive/  
7 Global Data Alliance, GDA Website – Energy (2022), at: https://globaldataalliance.org/sectors/energy/  
8 Global Data Alliance, GDA Website – Finance (2022), https://globaldataalliance.org/sectors/finance/  
9 Global Data Alliance, GDA Website – Healthcare (2022), https://globaldataalliance.org/sectors/healthcare/ 
10 Global Data Alliance, GDA Website – Supply Chain Logistics (2022), https://globaldataalliance.org/sectors/supply-chain-
logistics/  
11 Global Data Alliance, GDA Website – Media and Publishing (2022), https://globaldataalliance.org/sectors/media-
publishing/  
12 Global Data Alliance, GDA Website – Biopharmaceutical R&D (2022), 
https://globaldataalliance.org/sectors/biopharmaceutical-rd/  
13 Global Data Alliance, GDA Website – Telecommunications (2022), 
https://globaldataalliance.org/sectors/telecommunications/  

http://www.globaldataalliance.org/
https://globaldataalliance.org/wp-content/uploads/2021/07/05062021econdevelopments1.pdf
https://globaldataalliance.org/sectors/agriculture/
https://globaldataalliance.org/sectors/automotive/
https://globaldataalliance.org/sectors/energy/
https://globaldataalliance.org/sectors/finance/
https://globaldataalliance.org/sectors/healthcare/
https://globaldataalliance.org/sectors/supply-chain-logistics/
https://globaldataalliance.org/sectors/supply-chain-logistics/
https://globaldataalliance.org/sectors/media-publishing/
https://globaldataalliance.org/sectors/media-publishing/
https://globaldataalliance.org/sectors/biopharmaceutical-rd/
https://globaldataalliance.org/sectors/telecommunications/

